| BLA 94- 790

SANDRA E - GARRAND
Deci ded April 3, 2000

Appeal froma decision of the Wah Sate fice, Bureau of Land
Managenent, declaring certain mning clai ns abandoned and void. UMC 302630
to UMC 302639.

Appeal dismssed in part; affirned in part.

1.

Admnistrative Practi ce--Rul es of Practi ce:
Appeal s: Sanding to Appeal

A forner spouse has no standing to appeal froma
decision rejecting a certification of exenption
fromthe paynent of rental fees filed on behal f of
her husband, where her husband has not, hinself,
sought review of that deternmnation.

Mning dains: Abandonnent--Mning dains: Rental
or dai mMintenance Fees: General | y--Noti ce:
General | y--Regul ations: General ly--Satutes

Responsi bility for satisfying the rental fee

requi renent of the Departnent of the Interior and
Rel at ed Agenci es Appropriations Act for Hscal Year
1993, Pub. L. No. 102-381, 106 Sat. 1374, 1378-79
(1992), resides wth the owner of the unpatented
mning claam mll site, or tunnel site, as
ongress has nandated that failure to nake the
annual paynent of the claimrental fee as required
by the Act shall conclusively constitute an
abandonnent of the unpatented mning claim mll
site, or tunnel site. Failure to pay the fee in
accordance wth the Act and i npl enenting

regul ations results in a concl usi ve presunption of
abandonnent. Neither the clainant's |ack of actual
know edge of the statutory requirenent to pay
rental fees nor BLMs failure to advise the
claimant of that statutory requirenent excuses the
claimant's | ack of conpliance wth the rental fee
requi renent, since all persons dealing wth the
Governnent are presuned to have know edge of

rel evant statutes and dul y promul gated regul ati ons.
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APPEARANCES Sandra E Garrand, pro se.
CPl N ON BY ADM N STRATI VE JUDE BURXK

By decision dated July 14, 1994, the Wah Sate (fice, Bureau of
Land Managenent (BLMV), inforned Leonard J. Garrand that the certifications
of exenption for assessnent years 1993 and 1994 which he had filed wth
reference to the SP 1 through 10 placer mining clai ns (UMC 302630- UMC
302639) had been rejected and the clai ns had been decl ared abandoned and
void. The basis for this action was the fact that BLMrecords di scl osed
that on August 16, 1993, Mbni da Resources, Inc., through its president,
Leonard J. Garrand, had submtted rental fees on a total of 19 mning
clains to the Mntana Sate dfice, BLM dting the provisions of 43
CFR ' 3833.1-6(a)(1) and (3), the bah Sate Gfice concl uded that
Garrand did not qualify for the small miner exenption because Garrand had
an interest in nore than the maxi numof 10 clains permtted by the
appl i cabl e statute and regul ati ons.

The record indicates that Leonard J. Garrand received this decision
on July 18, 1994. Nb appeal was ever filed by Leonard J. Garrand.
However, on August 19, 1994, Sandra E Garrand submtted a letter to the
Uah Sate Gfice which she requested it treat as her "intent to appeal
this decision.” Inthis letter, she asserted that she had been granted a
one-hal f ownership interest in the subject clains as part of a divorce
decree whi ch had been entered on August 31, 1988, and further clained that,
under the divorce decree, her husband was required to provide her wth 60
days advance notice of any change in claimstatus and afford her the
opportunity of acquiring the clains should he no | onger desire to nmaintain
t hem

Wth her notice of appeal, Sandra Garrand incl uded portions of the
referenced divorce decree. This decree, in relevant part, provided:

[ T]he Defendant [Sandra E Garrand] and the P aintiff [Leonard
J. Garrand] shall each be awarded an undi vi ded one-hal f
interest inthe Super Slica property |located in Tooel e Gounty,
wth Paintiff to seek a Qit Qaimof the interest currently
held by Bta BHdridge and her group, the Mnida property and
the Slver Bowproperty. Haintiff shall exercise control in
terns of marketing, conpletion of assessnment work and payi ng
the mai nt enance costs of these hol dings. Should these
properties be sold or |eased, each party shall receive one-hal f
of the proceeds, less the amount Raintiff has paidin
assessnent work, nai ntenance work and narketing costs. Shoul d
Paintiff determne in hisinterest tolet the properties go,
or not conpl ete assessnent work the
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Paintiff wll be required, 60 days before the assessnent work
is due, to notify Defendant and upon her request Quit daimhis
interest therein to her. Such notice wll allow Defendant 60
days to conpl ete the assessnent work if the Defendant el ects to
keep and nai ntain the property as her own.

In a suppl enental pl eadi ng recei ved on August 31, 1994, Sandra E Garrand
requested that the clains be "returned to her" and that she be granted an
exenption fromthe rental fee requirenent pursuant to 43 CF. R ' 3833.1-6
(1993), since "[t]o ny know edge, these are the only clains that | own."

[1] Notwthstanding the foregoing assertions, it is clear that, to
the extent that Sandra E Garrand seeks to chal | enge the rejection of her
forner husband s certifications for exenption, the instant appeal nust be
di smssed. The decision under reviewdid not purport to adjudicate any
claimto a exenption fromrental paynents wth respect to the S P 1 through
10 placer mning clains filed by or on behal f of Sandra E Garrand.

Rather, it rejected an attenpt by Leonard J. Garrand, who presented hi nsel f
as sol e owner of those clains, 1/ to qualify for an exenption fromthe
annual rental paynent of $100 per claimrequired by the Departnent of the
Interior and Rel ated Agencies Appropriations Act for Hscal Year 1993 (1992
Act), Pub. L. No. 102-381, 106 Sat. 1378-79 and 43 CF. R ' 3833.1-5 for
both fiscal years 1993 and 1994. By doi ng so, BLMadj udi cated Leonard J.
Garrand' s claimto an exenption. Nothing in this decision, however,

adj udi cated any claimto an exenption on behal f of Sandra E Garrand wth
respect to these or any other clains.

As noted above, Leonard J. Garrand never filed an appeal fromthe
Sate Gfice decision. Sandra E Garrand, as the forner spouse of Leonard
J. Garrand, sinply has no authority to prosecute an appeal on his behal f.
See generally 43 CF. R Part 1. Nor does she purport to do so. Rather,
she is attenpting to appeal in her own behal f fromthe rejection of his
exenption certification. This she cannot do, since she has no cogni zabl e
interest in whether or not Leonard J. Garrand was qualified to obtain an

1/ Indeed, the submssion of an exenption certification wth only a single
naned owner was necessarily an assertion that that individual was the sol e
owler since the form itself, required the identification of the owers of
any clains for which an exenption was sought and the statute expressly
required that, for "each unpatented mning claimi for which an exenption
was sought "each claimant” was required to certify qualifications for the
rental fee exenption. This was made crystal clear in the regul ation which
provided that "[a]ll of the owners of the mning clainfs) for which an
exenption is clained shall sign the certified statemnent.” 43 CF.R '
3833.1-7(d) (7) (1993).
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exenption fromthe annual rental requirenents of the 1992 Act and cannot be
heard to argue that the rejection of his exenption certification was, for
sone reason, in error.

V¢ recogni ze, of course, that, in addition to rejecting Leonard J.
Garrand s exenption certifications, the Sate dfice al so declared the
cl ai ns abandoned and void. This, of course, is understandabl e, given the
fact that, on the record before BLM Leonard J. Garrand was shown as the
sol e owner of the subject clains and, inasmuch as he had failed to either
tender the necessary rentals or file and qualify for exenption fromthe
paynent of those rentals, the fact that the clains were properly deened
abandoned and void was self-evident. The infornation submtted wth Sandra
E Guarrand s appeal, however, would tend to establish that she had a one-
hal f interest in these clains, albeit undi sclosed to BLMuntil after
i ssuance of the decision to her forner husband. V¢ believe that this
show ng is sufficient to establish an allegation of injury in fact upon
which to predicate standing to appeal fromthis part of BLMs
det ermnat i on.

[2] But, while Sandra E Garrand has established a suffi ci ent
interest to maintain the appeal to the extent it chall enges the declaration
that the SP 1 through 10 pl acer mining clai ns are concl usi vel y deened
abandoned and voi d, she has provided no basis for reversing the deci sion
bel ow Appel | ant does not all ege that she either tendered the requisite
rental paynents or filed her own certifications of exenption. Rather, she
requested that BLMal | ow her to submt an exenption certification beyond
the deadl ine established by the 1992 Act. This, as the Board has noted on
count | ess occasi ons, the Departnent has no authority to permt. See, e.g.,
Hibert A Rebold, 137 IBLA 255, 257 (1996); WIliamB_ Way, 129 IBLA 173,
175 (1994); Lee H & Gldie E Rce, 128 IBLA 137, 141 (1994). Were a
mning clainant did not tinely request and qualify for a small mner
exenption fromthe rental fee requirenent in conformty wth the statute
and regul ations, the failure to submt the fee gave rise to a concl usi ve
presunption of abandonnent. See, e.g., Robert C LeFaivre, 141 | BLA 310,
316 (1997); Lester W PRullen, 131 IBLA 271, 273 (1994). The Depart nent
sinply has no authority to excuse | ack of conpliance wth the rental fee
requirenent, to extend the tine for conpliance, or to afford any relief
fromthe statutory consequences, regardl ess of any mitigating
circunstances. See, e.g., Mwrine M CGarpenter, 136 | BLA 266 (1996);
Chester Wttwer, 136 IBLA 96 (1996). Inasnuch as it is undisputed that
Sandra E Garrand neither tinely submtted the certifications of exenption
on her own behal f nor tendered the required rentals, the decision declaring
the SP 1 through 10 placer mning cl ai ns abandoned and voi d nust be
affirned.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the decision
appeal ed fromis affirned.

Janmes L. Burski
Admini strative Judge

V¢ concur :

Bruce R Harris
Deputy Chief Administrative Judge

Gil M Fazier
Admini strative Judge

C Randall Gant, Jr.
Admini strative Judge

David L. Hughes
Admini strative Judge

John H Kelly
Admini strative Judge

T Britt Price
Admini strative Judge
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ADM N STRATI VE JUDCE | RVYN D SSENTT NG

It is this kind of decision by the Board that pronpted the Gongress
recently to enact the provision requiring BLMto allowa mning clainant to
cure a defect in a small mner waiver application or to pay the nmai nt enance
fee. 1/ That provision suggests we shoul d not exploit every opportunity to
deprive wel | -intentioned peopl e of their mning clains.

The SP 1-10 clains involved in this case were | ocated on Sept enber
11, 1987, by Leonard Garrand, Edda H dredge, and others, and recorded wth
BLMon Septeniber 14, 1987.

I n accordance with the August 1988 Sate of Wah court decision that
awar ded Sandra and Leonard Garrand each an undi vi ded one-hal f interest in
the clains and ordered Leonard Garrand to "exercise control in terns of
nar keting, conpl eti on of assessnent work and payi ng the nai nt enance costs
of these holdings," 2/ Leonard Garrand filed an affidavit of assessnent
work with BLMfor the clains in Septenber 1988. The affidavit stated that
he was "the owner or lessee of all, or a fractional undivided interest in
all of the* * * clains and as such * * * [was] authorized to act as the
agent in nmaking this Affidavit." In Decenber 1988, al so in accordance wth
the August 1988 state court decision, Garrand filed notice of the transfer
of the interest of Edda Hdredge and others in the clains to hinself. Fom
1989-92, he filed affidavits of assessnent work for the clains; each
repeated the statenent in the Septenber 1988 affidavit set forth above.

h March 23, 1993, Leonard Garrand wote Sandra Garrand tel | ing her
that he was dropping sone of the SP clains but "[t]he SP 1-10 clains w |
continue to be held.”

h August 26, 1993, Leonard Garrand filed an affidavit of assessnent
work for the clains (wth the sane statenent) along wth Certification of
Exenption fromPaynent of Rental Fee forns for both the 1992-93 and the
1993- 94 assessnent year.

Oh Gctober 8, 1993, the BLMUah Sate Gfice issued a notice to
Leonard Garrand stating that it had received the certifications of
exenption for the clains and that its records showed he owned a total of 51
clains. In order to neet the requirenent of 43 CF. R ' 3833.1-6 that an
applicant for exenption hold 10 or fewer clains, BLMs notice stated,

1/ See30USC ' 28f(d)(3), added by section 101(e), Title I, Qmi bus
(onsol 1 dated Appropriations Act, Pub. L. 105-277, Cct. 21, 1998.

2/ Fndings of Fact and Qoncl usions of Law Leonard J. Garrand v. Sandra
E Garrand, dvil No. D87-3495, Third Judicial Dstrict inand for Sal't
Lake Gounty, Sate of UWah, at 10.
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"you nust have relinqui shed your clains to 10 or fewer on or prior to
August 31, 1993 or submitted a quit claimdeed. * * * In order for you to
qualify for the exenption, you nust file a relinquishnent or quit claim
deed wth this office wthin 30 days fromreceipt of this Notice."

Garrand responded on Cctober 15, 1993, that "long before August 31,
1993 | wll have no further interest inthe S clains nor 13 of the SP
clains. Therefore, the follow ng clains have been dropped and | have no
intention of further filings on S P 11-23 (UMC 302640- 302652), and al | of
the S 1-28 (UMC 280402-280429) clains.” This response corresponds to his
March 23, 1993, letter to Sandra Garrand.

1 June 24, 1994, the Montana Sate Gfice, BLM wote to the Wah
Sate Gfice, BLM stating that Montana Sate dfice records showed on
August 31, 1993, that Mnida Resources, Inc., held 342 mning clains and
Leonard J. Garrand held 100 mining clains. "Qn August 16, 1993, Mbni da
Resources, Inc. paid the 1993 and 1994 rental fees for 19 mning cl ai ns;
not hi ng was recei ved for the renai nder of the clains they hold. Nothing
was received in this office for the 100 mning clains hel d by Leonard J.
Garrand," the BLMMntana Sate Gfice nenorandumstates. The case file
includes an "Affidavit of Paynent of Rent in Lieu of VWork on Mning d ai ns"
dated August 12, 1993, and signed by Leonard J. Garrand as president of
Mbni da Resources, Inc., stating that Mnida Resources, Inc., is the owner
of the 19 clains described on the attached Exhibit Alisting 19 clai ns.
The file al so includes "Mning dai mRecordati on Recei pts" whi ch show t hat
1993 and 1994 rental fees were paid for the clains described on Exhibit A
of the Affidavit.

The Wah Sate fice, BLM decision of July 14, 1994, followed. It
guoted 43 CF.R ' 3833.1-6(a)(3) (1993), which provides: "Mning clains
hel d i n co-ownership, or by an association of |ocators, by a partnership,
or by a corporation shall be counted toward the 10-claimlimt for
claimants that have an interest in these entities." B.Mnoted that 43
CFR ' 3833.0-5(e) defines "owner" as "the person who is the hol der of
the right to sell or transfer all or any part of the unpatented mning
clam mll or tunnel site.” BLMstated that its "records reflect that on
August 16, 1993, Mbnida Resources, Inc., wth Leonard J. Garrand as
President, paid the 1993 and 1994 rental fees for a total of 19 mining
clains to the Montana Sate Gfice, Bureau of Land Managenent,"” and
concluded that Garrand did not neet the qualifications for the rental fee
exenption for the 10 S P clains. Because he did not qualify for an
exenption and the rental fees had not been paid, BLMdecl ared the cl ai ns
abandoned and voi d.

h August 1, 1994, a person who was hel ping Leonard Garrand wth his
busi ness affairs in Wah sent a copy of the July 14, 1994, decision to

Sandra Garrand, who lives in Wsconsin. Appellant Sandra Garrand' s noti ce
of appeal to BLMstated: "Uhknown to you, by a di vorce decree August 31,
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1988, | was granted one-hal f ownership of this property.” In support, she
provi ded a copy of a portion of the decree, which states: "That the
Defendant [Sandra Garrand] and the P aintiff [Leonard Garrand] shal |l each
be awarded an undi vided one-hal f interest in the Super Slica property
located in Tooele Gounty * * *." |n her statenent of reasons for appeal,
Sandra Garrand states she received the copy of BLMs July 14, 1994, deci -
sion on August 8, 1994: "Prior to this | had no know edge that the Slica
deposits were in jeopardy. In fact, in My of 1994 | recei ved a request
fromM. Garrand' s attorney to Qiit-Aaimthis very Slica Property to ny
son * * * " (SCRat 1 and Exhibit B) "M. Garrand s error on this
property occurred on August 26, 1993, 1994 [sic]. He filed for the snall
mni ng exenption, but indeed paid the 1993-1994 mining clains to the
Mntana Sate dfice BLMfor 19 mning clains.” 1d. at 3.

V¢ have hel d that being an officer of a corporation presunptively
suffices to control it, i.e., to have an interest in the corporation under
43 CF.R ' 3833.1-6(a)(3) (1993). 3MRC ., 146 IBLA 6 (1998); see al so
Slver Qystal Mnes, Inc., 147 IBLA 146 (1999). In this case, Mnida
Resources, Inc.'s, 19 Mntana cl ai ns were properly counted toward the 10-
claamlimt for Leonard Garrand, who has an interest in the corporati on.
Therefore, Leonard Garrand cannot qualify for an exenption for his interest
inthe 10 SPclains in UWah listed on the exenption certificate he filed
wth BLMon August 26, 1993. Hs disqualification does not, however,
disqualify Sandra Garrand froman exenption for her interest in these 10
clains. 3MRGC (., supra at 11. Having established she was hol der of an
undi vi ded one-half Interest in the clains, she was entitled to appeal BLMs
decision. 43 CF.R ' 1.3(b)(3).

Each of the certificate of exenption forns filed by Leonard Garrand
on August 23, 1993, specified the assessnent year filed for; provided the
nunber of the notice, plan of operations, or specia use permt described
in43 CF. R ' 3833.1-6; checked the box stating that an affidavit of
assessnent work woul d be provided; and provided the clai mnanes, BLM
recordation serial nunbers, county, recordation book, and page nunbers.
Leonard Garrand |isted hinsel f as owner, provided his address, and si gned
the forns. Each formwas notarized. He did not list Sandra Garrand as an
owner of an undivided interest or sign separately as agent for her. As
not ed above, however, the acconpanying affidavit of assessnent work stated
that he was "the owner or lessee of all, or a fractional undivided interest
inal of the* * * clains and as such * * * [was] authorized to act as the
agent in nmaking this Affidavit."

43 CF.R " 3833.1-7(d)(7) (1993) provides that "[a]ll the owners of
the mning clainf{s) for which an exenption is clained shall sign the
certified statenent.” Uhder the circunstances set forth above, i.e., where
for many years Leonard Garrand acted as agent or trustee for Sandra
Garrand, as
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required by the Sate of Wah court decision, and stated in the

acconpanyi ng affidavit of assessnent work that he was authorized to act as
agent, | believe his failure to list her separately and sign separately for
her on the certificate of exenption forns was an unintentional failure to
file the conplete infornmation required in' 3833.1-7(d) and is curabl e
under 43 CF. R ' 3833.4(b) (1993). 3/

V¢ have held in a nunber of contexts that the failure to provide
information that is required by regulation but not by statute is a curabl e,
not a fatal, defect and, absent an opportunity to cure the defect, does not
result in a concl usive presunption of abandonnent of a mning clam See,
e.g., Kathryn Frestone, 148 |IBLA 126, 130 (1999); TomM Lee, 145 |BLA
272, 276 (1998); Production Industries Gorp., 138 I BLA 183, 188 (1997);
Thelma C Satrom 138 I BLA 180, 181-82 (1997); Leber Mning (., 131 IBLA
275, 277 (1994). See Topaz Beryllium@. v. Lhited Sates, 649 F. 2d 775,
778 (10th dr. 1981).

In Hrestone, the appellant failed to include a clai mon the
certificate of exenption. V¢ held that identifying the clains for which an
exenpti on was sought was "at the heart of the certification process" and
that failure tolist aclamon the formwas a failure totinely file an
exenption for that claimunder 43 CF. R ' 3833.1-7(a), as distinct froman
unintentional failure to file conplete infornmation under * 3833.1-7(d), and
could not be cured. 148 IBLAat 130-31. By contrast, in Satromwe hel d
the omssion of a date or dates fromthe formcoul d be cured and i n Leber
we held the failure to specify the nunber of the notice or plan of
operations was curable. Inthis case, inadditionto providing all the
other information required, Leonard Garrand |isted hinsel f as an owner and
signed the certification form | do not regard the absence of a co-ower's
nane and a second separate signature by Leonard Garrand as agent for Sandra
Garrand as an omission that is "at the heart of the certification process."

The majority's disposition of this case ignores the Sate of Uah
court decision declaring Sandra Garrand' s property interest in these clains
and displays a quaint |ack of synpathy with her circunstances. | would set

3/ That regul ation provides:

"Lhintentional failure to file the conplete information required in *
* * 3833.1-7(d) and (e) * * * when the docunent is otherwse filed on ting,
shal | not be deened concl usively to constitute an abandonnent of the claim
or site, but such information shall be filed wthin 30 days of receipt of a
notice fromthe authorized officer calling for such infornation. Failure
tofile the information requested by the decision of the authorized of ficer
shall result inthe mning claim mll site, or tunnel site bei ng deened
concl usi vel y to be abandoned and it shall be void."
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opportunity to cure the defects on the certification forns filed on her

behal f by Leonard Garrand.

V¢ concur :

WIlT A lrwn
Admini strative Judge

Janes L. Byrnes
Chi ef Administrative Judge

R W Millen
Admini strative Judge

Janes P. Terry
Admini strative Judge
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